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ABSTRACT

With the growing of the construction sector, construction disputes have been grown
significantly. ADR methods including arbitration requires effective procedures of
management in order to deliver fair awards to the clients. Still, few number of studies
have been conducted on enhancing the effectiveness of arbitration, they had very
little prioritisation on critical attributes and practical constraints. This research aims
to enhance the effectiveness of arbitration method, which will ultimately help avoid
disputes in the construction projects in Sri Lanka. The collected empirical data from
expert interviews and two phase of questionnaire survey were analysed using content
analysis and descriptive statistics respectively.

The research's findings indicated twenty-five (25) attributes connected to the Sri
Lankan arbitration framework, with ten (10) of them being deemed the most critical.
In the arbitration, "information confidentiality" is the most critical attribute.
Furthermore, the analysis uncovered twenty-one (21) severe practical constraints
relating to the Sri Lankan arbitration context, with ten (10) of them being identified
as the most essential. In the context of Sri Lankan arbitration, the top most severe
restraint is "time demanding.” To enhance most critical attributes, 14 handlings
strategies were identified. Among them, arbitrators must properly manage the
arbitration process, arbitrators must gather sufficient information from the parties to
deliver a successful hearing, conducting an awareness program is required to
enhance the success of the arbitration and clearly identify their role and
responsibilities of arbitrators can be considered as most significant strategies to deal
with specific attributes also the professionals must avoid the practical constraints.

Keywords: Arbitration, Critical Attributes, Strategies, Practical Constraints



DEDICATION

I'd want to dedicate my work to my devoted parents,
my wife and esteemed instructors, who have never
wavered in their support, devotion, and

encouragement.



ACKNOWLEDGEMENT

This research covers the dedication and ready assistance of many people and
organisations who have contributed to the completion of this research in rich ways.

Therefore, | take this opportunity to thank everyone.

It is my foremost duty to pay my gratitude to my supervisor Mr. M.D.T.E
Abeynayake for the great commitment, guidance and encouragement given
throughout the research. Further, | extend my gratitude to batch mate of my first
degree, Mr. H.W. Nadun Madushanka who is currently reading for his Ph.D. in

Hongkong for providing assistance to carry out the research.

My sincere gratitude shall also be extended to Prof (Mrs) Yasangika Sandanayake,
Former Head of the Department of Building Economics, Ch QS Mr. Suranga
Jayasena, Head of the Department of Building Economics and rest of the academic
and academic supportive staff at the department and specially the Assistant
Programme Coordinator A. A. D. W. V Udaya Shantha for the immense guidance
and support given throughout the research and two years of my academic career in

postgraduate studies.

Special thanks to all the expert interviewees and industry practitioners who gave me
an immense support to complete a successful data collection by sharing their

valuable knowledge and experiences with me.

Last but not least, | sincerely thank all my family members, all my companions,
senior colleagues of the department for sharing their experience and knowledge

throughout the learning process

D Isuru Udana

April 2022



TABLE OF CONTENT

Table OF CONEENL........ooiiiii e [
TS 0 T [N =TSSR Vi
LISt OF TABLES ..ottt vii
List Of ABBREVIATIONS .......ooiiiiiiiiiiceeeie et viii
CHAPTER O1 ..ottt n e e e neennne s 1
LINTRODUCTION ..ottt 1
1.1 BACKOIOUNG ..ottt et et nne e enes 1
1.2 Problem STatemMent ..o 2
1.3 ATttt bbbt 3
1.4 ODJECHIVES. ...ttt bttt bbbt 4
1.5 Research MethodolOgy.......cccooeiiiiiiiiiieiee s 4
1.6 Scope and LIMITAtIONS . .......coveiviiiiiiisieieiee s 5
1.7 Chapter BreakaOWN.........ccoiiiiiiiiiiiiseeeie et 5
CHAPTER 02 ..ttt ettt b et e e te e nneeabeennne s 7
2.LITERATURE REVIEW......ooiiiii ettt 7
2.1 INEFOAUCTION ...ttt 7
2.2 Difference Between Disputes and Conflicts ..o 7
2.3 Disputes in the Construction INAUSEIY .........ccccoiiieieeie e 8
2.4 CaUSES OF DISPULES ....ocvieiieeiiiete ettt ettt e e e naeesnee s 9
2.4.1 Variations t0 the CONIaCES...........ccoeriiiiiiiiieceee s 9

2.4.2 Unclear or inadequate documentation............cccceeveevieeiiesieecieesnnenn 10

2.4.3 Delays affected to Project Completion .........ccccceveveiiiiiininicieen, 10

2.4.4 Inadequate Site INVESTIGAtIONS .......covveiviririnieiee e, 10

2.5 Importance of Dispute Resolution in Construction Industry ............cccccvevenen. 10



2.6 Litigation and Alternative Dispute Resolution Methods .............ccocovviiinennee. 11

2.6.1 NEQOLIALION ....c.eeiiiitiitieiesieee e 12
2.6.2 MEAIALION ... 12
2.6.3 CONCHTALION .....ooniiiii e 13
2.6.4 Mini —trial method ..o 13
2.6.5 AdJUAICALION.......eeiiciieciee e s 14
2.6.6 ATDITIALION .....coviiiiiecee e 14
2.7 Importance of Arbitration Method...........c.cccooveiiiicicie e, 14
2.7.1 History of arbitration in Sri Lanka............cccccevviveiieinece e 15
2.8 Critical Attributes of Arbitration Method ............c.ccocoviiiiiiiiiiice, 16
2.8.1 Confidentiality of the information ............c.ccccoev i, 17
2.8.2 Degree of control DY Parties..........cccoeviiiriineieie e, 17
2.8.3 Choice over the third party except disputants............ccoccoevvvrivnnenen, 18
2.8.4 Flexibility in the proceedings.........ccocvvviriinieieie e, 18
2.8.5 Available remedies. ..o 19
2.8.6 Choice of law Of SUDSTANCE .......ccooiiiiiiii e, 19
2.8.7 Enforceability of the decCiSion ...........ccccoviiinieieii e, 19
2.8.8 Liability of 0pponent COSt .........cccoiiiiiiiiiiiieeee e, 20
2.8.9 Preservation of relationship............ccccvveveiie i 20
2.8.10 Overall duration/ SPEed...........coceeeeiieieie e 20
2.8.11 RElAtIVE COSL......cviiiiiiiiiieecec e 21
2.8.12 Control by the third party to the process of Arbitration.................. 21
2.8.13 Imbalance of Power of the Disputants ............ccccceviiiiieiiecceecnnen, 22
2.8.14 Time requirement fOr PartieS.........cccccvvevivieiieiie e 22
2.8.15 CONSENSUS AQIEEMENT .....cuvvieiiieeiiieeiree et e sre e sire e re e iee e 23

2.8.16 CreatiVe SOIULION ....veeeeee s 23



2.8.17 FAIrness Of ATDITratOrS. ... .. 23

2.8.18 Knowledge in construction INAUSEIY .........cccceoereieniniiinieieee, 24
2.8.19 Power to compel consolidation .............ccovveeieneniniieeeee, 24
2.8.20 Choice Of 1angUAgE........cceeieiiieieiere e 25
2.9 Practical Constraints of Arbitration Methods and Practice...........c.ccoceevenennee. 27
2.10 Strategies to Enhance the Effectiveness of Arbitration...............cccccevviienen, 30
2.11 Applicability of Arbitration in Sri Lankan Construction Industry................. 32

2.11.1 Arbitration procedure in Sri Lankan construction industry relating

to the Arbitration Act N0,11 0f 1995........cccooiiiiiiiiiiee e, 32

2.12 Chapter SUMIMANY.......coiiiiiiieiieieiee ettt st bbb nns 34
CHAPTER 03 ...ttt ettt sttt e e b e e e nbeeeneee e 35
3.RESEARCH METHODOLOGY ..ottt 35
B L INTrOAUCTION ...ttt 35
3.2 RESLAICH PrOCESS ...ttt 35
3.2.1 Background study and establish aim and objectives...............cc....... 36

3.2.2 LIErature SUMVEY .....c.ociiieieieite ettt 37

3.3 Research Design/Methodology .........cccvveiiiiiieciece e 37
3.4 ReSearch APProach ........cccccoiiieiiiie e 37
3.5 RESEArCh TECNNIGUES. .....cvieiiciiccie ettt 39
3.6 Chapter SUMMAIY........ccociiiieiicce et 42
CHAPTER D4 ...ttt ettt sttt be e e e nbe e ne e 43
ADATA ANALYSIS e 43
4.1 INTFOAUCTION ...ttt bbb 43
4.2 EXPEIT INTEIVIBWS ...ttt bbbttt 43
4.2.1 Objectives of EXPert INtErVIEWS..........ccoevrirreieieieneniesesee e, 44

4.2.2 Respondents of EXPert INTEIVIEWS .........cccoovererereieneneseseeeeie e, 44



4.2.3 Examining the Results and Findings of Expert Interviews............... 45

4.2.4 Findings of EXPert INterviews...........coovveieieneie e, 45
4.2.5 critical attributes of Arbitration............ccooeveiiieiie, 46
4.2.6 Practical constraints of Arbitration ............cccceveiiiiiiiiiiniceee, 49
4.2.7 Strategies to enhance the Effectiveness of Arbitration ..................... 52
4.3 Questionnaire ROUNA | .........coviiiiiiiiiiie et 55
4.3.1 Objectives of Questionnaire Round I...........ccccoovevviieiieci s 55
4.3.2 Respondents of Questionnaire Round | ...........cccocevveiveiiiic e, 56
4.3.3 Examining the Results of Questionnaire Round I...............ccccveneane. 56
4.3.4 Findings of Questionnaire Round I ...........ccccccevvveviiicieeis e 56
4.3.5 Most Critical Attributes in ADR practises in Sri Lanka.................... 57

4.3.6 Most Severe practical Constraints in ADR methods in Sri Lanka.... 60

4.4 Questionnaire ROUN T .......c.covoiiiiiie e 64
4.4.1 Objectives of Questionnaire Round I..........ccccooeiiiiiiiiiniiiceen, 64

4.4.2 Respondents of Questionnaire Round Il ..., 65

4.4.3 Examining the Results of Questionnaire Round Il ............ccceveneee. 65

4.4.4 Findings of Questionnaire Round Il...........ccoccooiiiiiniiiiincceen, 65

4.5 DISCUSSTON ...ttt sttt bbbttt b e e et b e bbb bt ne e nnes 71
4.0 SUMMAIY ©.vveeitiieeitiieesiieeesitee e staee st e e st e et e e ssbe e e ssbe e e ssbe e e snb e e e nbbeeebeeeenseeeanseeeanseas 72
CHAPTER 05 ...ttt ne e e 72
5.CONCLUSION AND RECOMMENDATIONS.......cooiiiiiieieeeee e 72
5.1 INEFOAUCTION ...ttt 72
5.2 CONCIUSION ... 73

5.3 Objective 1. Identify the critical attributes, practical constraints and

enhancement strategies of Arbitration method. ..........ccccvoeviiiiiicccc e 73



5.4 Objective 2: Explore significance and applicability of critical attributes and
practical constraints of arbitration method in the Sri Lankan Context. ................. 74

5.5 Objective 3: Make recommendations and strategies to enhance the

effectiveness of Arbitration MEthOd. .........ooooeeeeeeeeee e, 75
5.6 RECOMMENUALIONS ...ttt e e e e e e e et e e e e e e e e, 75
5.7 Areas Tor FUItNEr RESEAICH ......eeeeeeee oo, 76

REFERENCES........o o 77



LIST OF FIGURES

Figure 1.1: Chapter breakdown
Figure 3.1: Research Process ...

Vi


file:///C:/Users/acer/Downloads/MSc%20Dissertation%20-%20Udana%20D.%20I%20(189545U)%20-%20R01.docx%23_Toc101299726
file:///C:/Users/acer/Downloads/MSc%20Dissertation%20-%20Udana%20D.%20I%20(189545U)%20-%20R01.docx%23_Toc101299727

LIST OF TABLES

Table 2.1: Major Areas to be considered when find Critical attributes of the ADR

MEENOAS . .ot e 16
Table 2.2 Critical Attributes in ADR method............c.ooiiiiiiiii 25
Table 4.1: Interviewee
| ] PSPPI 44

Table 4.2: Critical attributes of Arbitration Method...................ooiiiiiiinnn, 46

Table 4.3: Practical Constraints of Arbitration method and
Practice..................... 49

Table 4.4: strategies to enhance the Effectiveness of Arbitration as ADR

MENOGS. . ... e 52
Table 4.5: List of 1€SPONdents. ... ...ooviiuiiniitii i, 56
Table 4.6: Most critical attribUutes. ........o.eueiniiii e 56
Table 4.7: Most severe practical CONStraints.............coevuieriiiiiiniiniininiiniannnn, 60
Table 4.8: Respondents of Questionnaire Round II.........................co, 64
Table 4.9: Strategies for enhancement with codes..................oooiiiiiiiiiin. 66

Table  4.10:  Allocation of  Enhancement  strategies to  Critical
attributes................ 66

Table 4.11: Strategies which are highly affected by most severe practical
00 4TS 2 2301 71
Table4.12: Strategies which are negligibly affected by most severe practical

CONSE AN ..ottt e e e 71

vii



LIST OF ABBREVIATIONS

ADR - Alternative Dispute Resolution

RII — Relative Importance Index

DAB - Dispute Adjudication Board

RDA — Road Development Authority

SL — Sri Lankan

CPD - Continuing Professional Development

SPSS - Statistical Package for the Social Sciences

viii



